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1. An order of the Secretary of Agriculture fixing the maximum
rates to be charged by market agencies (commission men) at
stockyards held void for failure to allow the “full hearing” be-
fore the Secretary required by the Packers and Stockyards Act.
Morgan v. United States, 298 U. S. 468. P. 13. :

‘2. In administrative. proceedings of a quasi-judicial character, the
liberty and property of the citizen must be protected by the
rudimentary requirements of fair play. These demand a fai:
and open hearing. P. 14. '

3. In requiring a “full hearing,” the Packers and Stockyards Act
has regard to judicial standards,—not in any technical sense, bus
with respect to those fundamental requirements of fairness which
are of the essence of due process in-a proceeding of a judicial
nature. Those requirements relate not only to the taking and
consideration of evidence but also to the concluding, as well as t»
the beginning and intermediate, steps in the procedure. P. 19.

4. The proceeding was begun by a general notice of inquiry int>
the reasonableness of the rates of market agencies at the Kansas
City Stockyards. Thousands of pages of testimony were takea
by an examiner and numerous complicated exhibits were intrc-
duced, bearing upon all phases of the broad subject of the busi-
nesses in question. Appellants’ request that the examiner prepare
a tentative report, to be submitted as a basis for exceptions and
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argument, was refused. Oral argument, before an Assistant,
Secretary, was general and sketchy and did not reveal in any
appropriate manner the Government’s claims. The Government
submitted no brief and furnished no statement of its conten-
tions. Numerous and elaborate findings were prepared by sub-
ordinates who had conducted the proceedings for the Government,
- and were submitted to the Secretary, who accepted them, with
“certain rate alterations. No opportunity was afforded the appel-
lants to examine the findings until they were served with the
order fixing rates which they claim to be confiscatory. A re-
hearing was refused by the Secretary. The Secretary did not
read the testimony, but examined it somewhat to get its drift; he
did not hear the oral argument but read a transcript of it and the
appellants’ briefs, .and conferred ez parte concerning the findings
with the subordmates who ‘prepared them.  Held:

(1) The right to a “full hearing” embraces not only the right
to present ‘evidence but- also areasonable opportunity to know
the claims of the opposing party and to meet them. The right ™
to submit argument implies that opportunity; otherwise the right
may be ‘but a barren one. Those who are brought into contest
with the Government in a quasi-judicial proceeding aimed at the
control of their activities are entitled to be fairly advised of what
the Government proposes and to be heard upon its proposals be-
fore it issues its final command. ~P. 18. .

(2) No such reasonable opportumty was accorded ' in thls
case. P. 19.

(3) In all substantial aspects -the proceeding was an adversary
one—a prosecution by the Government of the owners of the
market agencies threatening the existence of the agencies and
the owners’ means of livelihood. P. 20.

~ (4) An earlier order containing findings of facts and fixing a

schedule of rates, which was set aside because of changes in
economic conditions, could not avail to remedy -the. defect,s in
the conduct of the latter proceeding here in question. P. 21.

(5) The action. of the. Secretary- in accepting and making
ag his own the findings which had been prepared by the active
prosecutors for the Government, after an ex parte discussion
with them and without according any reasonable opportunity to
the respondents .in .the proceeding to ‘know the: claims thus -
presented and to contest them, was more than an irregularity 1n
-procedure; it was a vital defect. P.21.
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5. A petition for rehearing based upon- the grounds. of incon-
sistency of the decision on this appeal with rulings on the earlier
appeal, 298 U. S. 468, and upon the ground of surprise—is denied.
P. 23. : ‘

6. Questions as to the disposition of moneys impounded in the
Distriet Court representing charges for market-agency services
paid in excess of the rates fixed by the void order, are for that
court to decide. P. 26. :

23 F. Supp. 380, - reversed.

ArpeaL from a decree of the District Court, constituted
of three judges, which dismissed the bills in fifty suits,
consolidated for hearing, challenging the validity of max-
imum rates fixed by the Secretary of Agriculture for mar-
ket agencies at the Kansas City Stock Yards. A former
appeal is reported in 298 U. S. 468." The present report
includes an opinion delivered May 31, 1938, denying a
rehearing. Summaries of the arguments on the pro-
cedural questions are extracted from the main briefs used
on the hearing. )

Messrs. Frederick H. Wood and John B. Gage, with
whom Mr, Thomas T. Cooke was on the brief, for appel-
lants. - . -

It is not necessary, in order to meet the requirements
of a-“full hearing,” that the Secretary, in person, should
~ hear all of the evidence or that he should read it all.
On the other hand, the requirements of a “full hearing”
are not met if, as testified to by the Secretary in this
case, the order merely represents his “independent con-
clusion as based upon the findings” of his subordinates, -
_ or his “own independent reactions to the findings of”

such- subordinates. It is not enough that he has exer-
cised an independent judgment of his own predicated
upon findings of fact made by others. Nor that he has
satisfied himself, as an executive might, after. making
some inquiries of his subordinates, that he is willing to
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adopt their findings. He is, as stated by this Court, “the
trier of the facts” and as such required to weigh the evi-
dence upon which the findings depend, and upon which,
in turn, his conclusions and ultimate determinations are
based. This duty may not be delegated to or performed
by others.

It is true that the “evidence . . . taken may be sifted
and analyzed by competent subordinates,” 298 U. S.
481, but this clearly means that the sifting and analysis
must be of the evidence as a whole upon any controverted
issue of fact or in respect of which any ultimate findings
of fact must bé based. It may not be a one-sided analy-
sis. ‘If variant or contrary inferences may be drawn from
the evidence, the subordinates may not choose between
them but must fairly present both sides of the evidence,
so that the authorized tribunal may make his choice.
If an ultimate or evidentiary finding of fact, controver-
sialin character, requires for its determination considera-
tion of evidence relating to different but related subjects,

- without the weighing of all of which no ultimate or evi-
dentiary finding may be made, then such analysis must
fairly set forth these several descriptions of evidence and
their relation to the possible ultimate or evidentiary in-
ferences presented. To what extent the Secretary may
rely upon such analyses without examination of the
record himself in respect of controverted questions, it is
unnecessary to discuss. This is so because it plainly ap-
pears from the record as a whole that no such analysis
of the evidence was made and submltted to him by any -
subordinate,

The law is not concerned with the mechanics employed g

What it does require is that the findings of fact shall be - -

those of the Secretary himself, made only after a weigh-
ing and appraisal of the evidence, however that ev1dence
may be submitted to him for consideration. :
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In leavmg the findings of fact to his subordinates, the
Secretary proceeded upon the erroneous assumption that
the delegation of the legislative power to fix rates was to
the Department of Agriculture rather than to the Secre-
tary in person.

The evidence as to the manner in whlch the findings,
submitted to the Secretary and accepted by him, were
‘prepared, discloses the absence of any quasi-judicial
weighing or appraisal of the evidence by those who pre-
pared them. ‘The record discloses that neither the evi-
dence nor the argument was thereafter weighed or ap-
praised by the Secretary.

"The findings prepared by the Secretary s subordinates
do not constitute such a “sifting and analyzing” of the
evidence as to absolve the Secretary from welghmg and
appraising the evidence itself.

The Sesretary did not weigh and appraise the evidence
concerning salesmanship performance, the findings con-
cerning which are based on the flimsiest kind of evidence
and are the most important of all.

The Secretary accepted without change ﬁndlngs made
by his subordinates in respect of sales performance, ap-.
parently under the misapprehension that they were sup-
‘ported by actual performance, without any examination
of the evidence in respect thereof, which, if made, would
have disclosed the contrary.

The Secretary did not weigh and appraise the evidence
upon which the order’s so-called reasonable cost assigned
to business-getting and maintaining was predicated.

The Secretary did not weigh and appraise the evidence
bearing upon the reasonable cost of yarding or office sal-
aries, but accepted the findings submitted upon a mis-
understanding of their import.

Neither the fragmentary oral statements of his sub-

. ordinates as to what some of the evidence was nor the
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Secretary’s hit or miss “investigation into” the record is
an acceptable substitute for his weighing and appraising
the evidence as a whole. \

The altering by the Secretary of a few rates in the ten-
‘tative order in no way tends to prove he weighed and

appraised the evidence. ‘Had he filled in a wholly blank
schedule he would be no better off.

The inexorable requirement of a fair trial before an

impartial tribunal, which shall render judgment upon

- the evidence, is not met where, without any allegation -
that any rates are unreasonable, and -without any dis-
closure of their contenitions as to the ultimate facts proved
~ or the principles intended*to be applied to them, the -
findings and order to be made are prepared by opposing
counsel and, without the knowledge of the appellants or
their counsel, submitted to the trier of the facts who, after
private unrecorded conferences with opposing “counsel,
issues an order in accordance therewith, without himself
welghlng or appraising the evidence upon controverted
issues.

There was no allegation or suggestion in the ongmal
order of inquiry that any of appellants’ rates were unjust,
or unreasonable or discriminatory. The “Order Grant-
ing Rehearing” was not more explicit in these respects.

Counsel for the Government, in his argument, pre-
sented no issues of fact. Where he did refer to individual
agencies he paid them the highest possible compliment as
to efficiency of operation. He stated that in his opinion
the rates under investigation were not discriminatory and
that none of the appellants were making too much money
under the existing rates.

Nothing occurred in the course of the oral argument to
forecast the fact that the Assistant Secretary was not to .
pass upon the issues but was to retire from further con-
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sideration of the case. No statement indicated that a ten-
tative report was to be prepared by the attorneys for the
Government and a Government economist, an important
witness for the Government. It was not suggested that
the proposed findings and order, without having been
first served upon counsel for appellants, would be pre---
sented to the Secretary personally and discussed with him
by the attorneys for the Government, in unrecorded con-
ferences, out of the presence of appellants’ counsel. Ap-
pellants’ counsel, without the benefit of a complaint con-
taining specific allegations as to the unreasonableness of
any rates, having before him in the evidence a cost study
prepared after extensive audits by Government account-
ants showing experienced costs to be in excess of receipts-
under existing rates, and without any knowledge of the
contents of the tentative report, prepared a brief which
was filed with the Assistant Secretary. No brlefs were
filed or served by the Government. ,

The proposed findings and order so prepared by the
attorneys for the Government, together with certain
memoranda prepared in part by the economist who was
a Government witness in the case, was presented to ‘the .
Secretary. The Secretary, according to his testimony, -
after examining the record casually, took the order, the
briefs, and transcript of oral argument home with him.
He states that he read the tentative order and part, at
least, of the briefs.” After d1scuss1ng the matter with
counsel for the. Government in private unrecorded con-
ferences, he changed, to an unimportant extent, a few
figures expressing individual rates, and signed the order
as proposed, otherwise unchanged, on June 14, 1933.

This he did without weighing or appraising the evi-
dence on controverted issues of fact and without famil-
iarizing himself with any part thereof except as com-
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municated to him in ez parte oral conversations with his
subordinates including the attorney prosecuting the case.

No record was kept of these conversations, but it appears
they were fragmentary and unaccompanied by any weigh-_
ing and appraising of the evidence by the.Secretary. And
this although the findings accepted are directly contrary
to statements in appellants’ administrative briefs. Such
a course of administrative procedure constitutes neither
a full hearing nor due process of law.

The more extensive the employment of the implement
of the administrative tribunal becomes—and’ its use is
daily becoming more widespread—and the more credit
which is given to its decisions, the more important is it
that strict regularity be observed in the conduct of its
hearings and that all the elements of a full and fair Lear-
ing and of due process of law be accorded. See lord
Chief Justice Hewart, “The New Despot1sm pp. 50-51.

Tt is not contended by appellants that in cases where
‘a fair and proper method has been adopted for limiting
the issues, whether it be a tentative report of the Ex-
aminer or otherwise, the tribunal passing judgment must
review or appraise all of the evidence relating to non-
~ controversial as well as controversial issues. Nor is it con-
" tended that in order that there be a full hearing, oral argu-
ment or oral presentation is essential in every instance—
for by other methods the trier of the facts may become so
adequately informed as to enable himself to prcperly ap-
praise the evidence. Nor is it contended that the order
is void solely by reason of the fact that the attorneys
for the prosecution, assisted by a witness for the prosecu-
tion, prepared it,—for had such an order, so prepared,
been followed by presentation of it to counsel for appel-
lants with full opportunity to refute the conclusions ex-
pressed therein before him whose duty it was to resolve
the evidence into findings, the requirement of a fair trial
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could be met if the Secretary weighed and appraised all
of the evidence upon the findings questioned by appel-
lants’ counsel. A court or administrative tribunal may
for its convenience require submission of issues upon
written statement—if such written statements are, under
conditions fairly permitting reply, made known to oppos-
ing parties. Evidence may for the assistance of the one
charged with the responsibility of decision be fairly an-
alyzed by impartial and competent assistants, unbiased
by previous partisan ‘connection with the proceeding.
Where, however, issues are not defined and limited by
means and methods fair to all persons affected or to be
affected, fair analyses or synopses of the evidence are
not prepared by impartial or competent assistants, and
the one deciding the issues does not personally review and
weigh and appraise the evidence, a full hearing is not had
in accordance with .statutory and constitutional require-
ments.

Assuming that, as claimed, the Secretary read oral and
written argument, nevertheless it is clear that he did not
judicially weigh and appraise the same, since he admit-
tedly adopted the vitally important inferences drawn by
his subordinates from the evidence, and rejected the
widely differing inferences asserted by appellants in their
briefs, without weighing or appraising the evidence upon
which either set of inferences was based. © =

The order should be set aside because unsupported by
essential ﬁndmgs of basic facts, because the fundamental
findings of fact therein are not supported by substantial
cvidence, because based upon an erroneous conception of
the law and of the powers of the Secretary, because
based upon a departure from recognized and accepted
standards, both of reasonableness and of admlmstratlve
procedure, and because arbitrarily made.
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Solicitor General Jackson and Mr. Wendell Berge, with
‘whom Ass’t Solicitor General Bell, and Messrs. Hugh B.
Cozx, James C. Wilson, Edward J. Ennis, and G. N. Dag-
ger were on the brief, for the appellees.

The contention that the decision of a qua31-]ud1c1a1
officer, made upon a proper record after full hearing of
argument, may be declared to be void on the ground that
it was insufficiently considered is without precedent. In
its prior decision, this Court held that where it was al-
leged that the Secretary heard neither evidence nor argu-
ment a case was made for judicial investigation. It did
not hold that where he had heard argument, judicial in-
. vestigation may test the adequacy of his further consider-
ation of the case. The detailed facts of the Secretary’s
physical examination of arguments and evidence and the
detailed mental processes which He employed in reaching
his determination are not a proper subject for judicial
inquiry. Appellants’ contention is, in essence, an en-
deavor to avoid, by a novel doctrine of judicial review,
the established rule that the findings of a quasi-judicial
officer, made after hearing or reading full argument on &
proper record submitted to him, can be attacked only by
showing that the findings are in fact unsupported by the
evidence.

‘The question of the scope of the issue is not of control-
ling importance in the present case. Should this Court
decide that it is free to look behind the fact that the Sec-
retary read and considered appellants’ arguments, it will
find that the evidence shows that the Secretary fully
complied with any procedural standard that may reason-
ably be imposed.

The Secretary made his decision on the basis of his own
personal consideration and appraisal of the evidence and
argument. The transcript of record was in his possessxon
and, while he did not read it consecutively or in full, he
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consulted it wherever in his judgment such consultation
was necessary. As a guide to his examination of the rec-
ord he studied the arguments of appellants directed to the
evidence and compared them with the voluminous find-
ings of fact, which constituted a summary and analysis
of the evidence. Having read and considered the tenta-
tive findings of fact and the arguments of appellants, he
made :an investigation into the record—assisted by con-
sultation with members of the Department—for the pur-
pose of considering and appraising the evidence upon
which the findings were made. Uncontradicted testi-
mony establishes that the Secretary, in the exercise of his’
independent judgment, altered three of the most impor-
tant items in the tentative schedule of rates. With re-
spect to all the numerous questions raised by appellants,
persuasive evidence exists to show independent inquiry
and the exercise’of independent judgment by the Secre-
tary. By asserting that the Secretary did not glve them a
fair heanng, appellants have -assumed the burden of
proving by clear and convincing evidence that the Secre-
“tary did not consider their arguments or the. ev1dence to
which those arguments related.

Appellants renew -their objection that they were not
given an opportunity to file exceptions to an examiner’s
report or to tentative - findings of fact, and to present
argument.in support of those exceptions. This Court has
already passed on this argument. [Citing M organ V.
United States, 208 U. S. 468, 478.] The practice which
the Court described as desirable has now ‘been established
in proceedings under § 307 of the Act. 'See Order of Sep-
tember 16, 1936, 1 Federal Register 1362. It remains

-true, however, that the failure to follow it is not fatal to
the validity of the hearing.. :

- Appellants -also complain that in his oral argument
counsel for the Department did not apprise them of the
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issues which they might be expected to meet, and they.
refer to statements he made which were in agreement
with their contentions. It is not to be supposed that
the appellants were prejudiced by such friendly state-
ments in oral argument or that appellants’ counsel needed
the assistance of Government counsel, or of an examin-
er’s report, or of tentative findings of fact, to determine
what the important issues in the proceeding were. It is
common knowledge that- often in ordinary litigation the
argument addressed by-counsel to the court is made be-
fore the submission of proposed findings of fact or con-
clusions of law, and that the argument of opposing coun-
sel does not in every case disclose with clarity the issues
on which the case is to be decided. Such circumstances
~ when they exist can hardly be said to amount to a denial
of a full hearing. .

" Furthermore, it should be noted that, at the time of
the oral argument and when petitioners filed their sup-
plemental briet with the Secretary, they had before them
an order, which had been signed on May 18, 1932, by
the Secretary of Agriculture, containing findings of fact
and fixing a schedule of rates. At the time the rehearing
was granted, the Secretary had set this order aside. The
record upon which that order had been made was a part
of the record before the Secretary at the time of the re-
hearing, and the order served to inform the appellants of
the nature of the issues involved. That it did so inform
" them is shown by the fact that much of appellants’ sup-
plérental brief was devoted to a discussion of this order.
and that in the course of that discussion they advanced
most of the-contentions which they make with respect to
the order now under attack.

Appellants attempt to distinguish this present situa-
tion from one-in which a court adopts findings prepared
by counsel on the ground that a court affords opposing
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counsel an opportunity to submit findings of his own or
to except to the findings which are adopted. There is
no force in this distinetion. Although the appellants
were not given an opportunity to except to the tentative
findings of fact, they had an unrestricted opportunity to
submit findings of their own to the Secretary of Agri-
culture which he could have considered. They did not
take advantage of that opportunity; but that is not a cir-
cumstance which can be held against the Secretary of
Agriculture. There is no logic in appellants’ suggestion
that the adoption of findings is done independently if
opposing counsel has a chance to criticize those findings,
but must be presumed not to have been done independ-
ently if the opportunity to criticize is not afforded. '

. The order of the Secretary is.based upon correct prin-
ciples of law and is supported by substantial evidence.

- Mg. Cuier Jusrice HucuEs delivered the opinion of
* the Court.

This case presents the question of the validity of an
order of the Secretary of Agriculture fixing maximum rates
to be charged by market agencies at the Kansas City Stock
Yards. Packers and Stockyards Act, 1921, 42 Stat. 159;
"7 U.S. C. 181-229. The District Court of three judges
dismissed the bills of complaint in fifty suits (consolidated
for hearing) challenging the validity of the rates, and the
plaintiffs bring - this direct appeal. 7 U. S. C. 217; 28
U.8.C. 47 ' ‘ '

The case comes here for the second time. On the former
appeal we met, at the threshold of the controversy, the
-contention that the plaintiffs had not been accorded the
hearing which the statute made a prerequisite to a valid
order. The District Court had struck from plaintiffs’ bills

the allegations that the Secretary had made the order



14 OCTOBER TERM, 1937.

Opinion of the Court. A4 U.S.

“without having heard or read the evidence and with-
out having heard or considered the arguments sub-
mitted, and that his sole information with respect to the
proceedmg was derived from consultation with employees
in the Department of Agriculture. We held that it was
error to strike these allegations, that the defendant should
be'required to answer them, and that the question whether-
plaintiffs had a proper heafring should be determined.
Morgan v. United States, 298 U. S. 468.

After the remand, the bills were amended and inter-
rogatories were directed to the Secretary which he an-
swered. The court received the evidence which had been
introduced - at its previous hearing, together with addi-
tional testimony bearing upon the nature of the hearing
accorded by the Secretary. - This evidence embraced the
testimony of the Secretary and of several of his assistants.
The District Court rendered. an opinion, with findings of
fact and conclusions of law, holding that the hearing be-
fore the Secretary was adequate and, on the merits, that -
his order was lawful. On this appeal, plaintiffs again con-
tend (1) that the Secretary’s order was made without the
hearing required by the statute and (2) that the order was -
arbitrary and unsupported by substantial evidence.

v. The first question goes to the very foundation of the
action of administrative agencies entrusted by the Con-
gress with broad control over activities which in their
deiail cannot be dealt. Wlth directly by the legislature.-
The yast expansion of this field of administrative regula-
tion in response to the pressure of social needs is made -
possible under our system by adherence to the basic prin-
ciples that the legislature shall appropriately determine
the standards of administrative action and that in admin-
istrative proceedings of a quasi-judicial character the lib-
erty and property of the citizen shall be protected by the
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rudimentary requirements of fair play. These demand
“g fair and open hearing,”—essential alike to the legal
‘validity of the administrative regulation and to the main-
tenance of public confidence in the value and soundness
of this important governmental process. Such a hearing
has been described ‘as an “inexorable safeguard.” St.
‘Joseph Stock Yards Co. v. United States, 298 U. S. 38, 73;
Ohio Bell Telephone Co. v. Public Utilities Commission, -
301 U. S.292, 304, 305; Railroad Commission of California
v. Pacific Gas & Electric Co., 302 U. S. 388, 393; Morgan
v. United States, supra. And in equipping the Secretary
of Agriculture with extraordinary powers under the Pack-
ers and Stockyards Act, the Congress explicitly recognized
and emphasized this requirement by making his action -
depend upon a “full hearing.” § 310.'°

In the record now before us the controlling facts stand
out clearly. The original administrative proceeding was
begun on April 7, 1930, when the Secretary of Agricu'ture
issued an order of inquiry and notice of hearing: with re- .

" * Section. 310 of the Packers and Stockyards Act (42 Stat. 159, 166;
7 U. 8. C. 211) provides:

“Sec. 310. Whenever after full hearing upon a complaint made as
provided in section 309, or after full hearing under an order for
investigation and hearing made by the Secretary on his own initia-
tive, either in extension of any pending complaint or without any
complaint whatever, the Secretary is of the opinion that any rate,
charge, regulation, or practice of a stockyard owner or market agency,
for or in connection with the furnishing of stockyard services, is or
will be unjust, unreasonable, or discriminatory, the Secretary— -

“(a) May determine and prescribe what will be the just and rea-
sonable rate or charge, or rates or charges, to be thereafter observed
in such case, or the maximum or minimum, or maximum and mini-
mum, to be charged, and what regulation or practice is or will ‘be
just, reasonable, and - nondiscriminatory to be thereafter fol-
lowed; . . .”
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spect to the reasonableness of the charges of appellants
- for stockyards services at Kansas City. The taking of
evidence before an examiner of the Department was be-
gun on December 3, 1930, and continued until February
10, 1931. The Government and appellants were repre-
sented by counsel and voluminous testimony and exhibits
were introduced. In March, 1931, oral argument was had
before the Acting Secretary of Agriculture and appellants
submitted a brief. On May 18, 1932, the Secretary issued
his findings and an order prescribing maximum rates. In
view of changed economic conditions, the Secretary va-
cated. that order and granted a rehearing. That was begun
on-October 6, 1932, and the taking of evidence was con-
cluded on November 16, 1932. The evidence roceived at
the first hearing was re-submitted and this was supple-
“mented by additlonal testimony and exhibits. On March
24, 1933, oral argument was had before Rexford G. Tug-’
well ag Acting Secretary.

It appears that there were about 10, 000 pages of tran-
scrlpt of oral evidence and over 1,000 pages of statistical
exhibits. \The oral argument was general and sketchy.
Appellants submitted the brief which they had presented
after the first administrative hearing and a supplemental
brief dealing with the evidence introduced upon the re-
hearing. - No brief was at any time supplied by the Gov-
ernment. Apart from what was said on its behalf in the
‘ora] argument, the Government formulated no issues and
furnished appellants no statement or summary of its
contentions and no proposed findings. Appellants’ re-
quest that the examiner prepare a tentative report, to
be submitted as a basis-for exceptions and argument, was
refused.

Findings were prepared in the Bureau of Ammal Indus—
try, Department of Agriculture, whose representatives had
conducted the proceedings for the Government, and were
submitted to the Secretary, who signed them, with a few
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changes in the rates, when his order was made on June 14,
1933. These findings, 180 in number, were elaborate.
They dealt with the practices and facilities at the Kan-
sas City livestock market, the character of -appellants’
business and services, their rates and the volume of their
transactions, their gross revenues, their methods in getting
and maintaining business, their joint activities, the eco-
nomic changes since the year 1929, the principles which
governed the determination of reasonable commission
rates, the classification of cost items, the reasonable unit
costs plus a reasonable amount of profits to be covered in-
to reasonable commission rates, the reasonable amounts to
be included for salesmanship, yarding -salaries and ex-
penses, office salaries and expenses, business getting and
maintaining expenses, administrative and -general ex-
penses, insurance, interest on capital, and profits, together
with summary and the establishment of the rate structure.
Upon the basis of the reasonable costs as thus determined,
the Secretary found that appellants’ schedules of rates
were unreasonable and unjustly discriminatory and fixed
the maximum schedules of the just and reasonable rates
thereafter to be charged , -
No opportunity was afforded to appellants for the ex-
amination of the findings thus prepared in the Bureau of
Animal Industry until they were served with the order.
Appellants sought a rehearing by the Secretary but their
application was demed on July 6, 1933, and these suits
followed. .
The part taken by the Secretary hlmself in the depart-
mental proceedings is shown by his full and candid testi-
mony. The evidence had been received before he took
office. He did not hear the oral argument. The bulky
. record was placed upon his desk and he dipped into it
from time to time to get its drift. He decided that prob-
ably the essence of the evidence was contained in appel-
lants’ briefs. These, together with the transcnpt of the
81638°—88—2
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oral argument, he took home with him and read. He had
several conferences with the Solicitor of the Department
_and with the officials in the Bureau of Animal Industry
and discussed the proposed findings. He testified that he
considered the evidence before signing the order. The
‘substance of his action is stated in his answer to the ques-
tion whether the order represented his 1ndependent con-
clusion, as follows: .

“My answer to the question would be that that very
deﬁmtely was my independent conclusion as based on the
findings of the men in the Bureau of Animal Industry.
I would say, I will try to put it as accurately as possible,
that it represented my own independent reactions to the
findings of the men in the Bureau of Animal Industry.”

Save for certam rate a,lteratlons he “accepted the find-'
ings.”

In the light of this testimony there is no occasion to dis-
cuss the extent to which the Secretary examined the evi-
dence, and we agree with the Government’s contention
that it- was not the function of the court to probe the
mental processes of the Secretary in reaching his conclu-
sions if he gave the liearing which the law required. The
Secretary read the summary presented by appellants’ briefs
and he conferred with his subordinates who had sifted and
analyzed the evidence. We assume that the Secretary
sufficiently understood its purport. But a “full hearing”—
a fair and open hearing—requires more than that. The
right to a hearing embraces not only the right to present
evidence but also a reasonable opportunity to know the
claims of the opposing party and to meet them. The right
to submit argument implies that opportunity; otherwise
the right may be but a barren one. Those who are brought
into contest with the Government in a quasi-judicial pro-
ceeding aimed at the control of their activities are en-
titled to be fairly advised of what the Government pro-



MORGAN v. UNITED STATES. 19

1 Opinion of the Court.

poses and to be heard upon its proposals before it issues
its final command.

No such reasonable opportunity was accorded appel-‘
lants. The administrative proceeding was initiated by a
notice of inquiry into the reasonableness of appellants’
rates. No specific complaint was formulated and, in a
proceeding thus begun by the Secretary on his own initia-
tive, none was required. Thus, in the absence of any
definite complaint, and in a sweeping investigation,
thousands of -pages of testimony were taken by the ex-
aminer and numerous complicated exhibits were intro-
duced bearing upon all phases of the broad subject of the
conduct of the market agencies. In the absence of any
report by the examiner or any findings proposed by the
Government, and thus without any concrete statement of
the Government’s claims, the parties approached the oral
argument.

Nor did the oral argument reveal these claims in any
appropriate manner. The discussion by counsel for the
Government was “very general,” as he said, in order not
to take up “too much time.” It dealt with generalities
both as to principles and procedure. Counsel for appel-
lants then discussed the evidence from his standpoint.
The Government’s counsel closed briefly, with a few addi-
tional and general observations. The oral argument was
of the sort which might serve as a preface to a discussion
of definite points in a brief, but the Government did not
submit a brief. And the appellants had no further infor-
mation of the Government’s concrete claims until they
were served with the Secretary’s order.

Congress, in requiring a “full hearing,” had regard to
judicial standards,—not in any technical sense but with
respect to those fundsmental requirements of fairness
which are of the essence of due process in a proceeding of
a judicial nature. If in an equity cause, a special master .
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‘or the trial judge permitted the plaintiff’s. attorney to
formulate the findings upon the evidence, conferred ez
" parte with the plaintiff’s attorney regarding them, and
then adopted his proposals without affording an oppor-
. tunity to his opponent to know their contents and present
objections, there would be no hesitation 'in setting aside
- the report or decree as having been made without a fair
- hearing. The requirements of fairness are not exhausted
in the taking or consideration of evidence but extend to
the concluding parts of the procedure as well as to the
beginning and intermediate steps.

The answer that the proceeding before the Secretary
was not of an adversary character, as it was not upon com-
plaint, but was initiated as a general inquiry, .is futile.
. It has regard to the mere form of the proceeding and ig-
nores realities. In all substantial respects, the Govern-
.. ment acting through the Bureau of Animal Industry of
the Department was prosecuting the proceeding against .
the owners of the market agencies. The proceeding had
all the essential elements of contested litigation, with the
Government and its counsel on the one side and the appel-
lants and their counsel on the other. It is idle to say tLat
this was not a proceeding in reality against the appellants
when the very existence of their agencies was put in
jeopardy. Upon the rates for their services the owners
depended for their livelihood, and thé ‘proceeding at-
tacked them at a vital spot. This is well shown by the
fact that, on thé merits, appellants are here contending
that under the Secretary’s order many of these agencies,
although not found to be inefficient or wasteful, will be
left with deficits instead of reasonable compensation for
their services and will be compelled to go out -of business.
And to this the Government responds that if as a result
of the prescribed rates some ageneies may be unable to *
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continue, because through existing comyetition there are
tco many, that fact will not invalidate the order. While
we are not now dealing with the merits, the breadth of the
Secretary’s discretion under our rulings applicable to such
a proceeding (Tagg Bros. & Mobrhead v. United States,
280 U. S. 420; Acker v. United States, 298 U. S. 426)
places in a strong light the necessity of maintaining the
essentials of a full and fair hearing, with the right of the
“appellants to have a reasonable opportunity to know the
claims advanced against them as shown by the ﬁndmgs
proposed by the Bureau of Animal Industry.

Equally unavailing is the contention that the former
Secretary of Agriculture had made an order in May, 1932,
containing findings of fact and fixing a schedule of rates,
of which appellants were apprised. Because of changes in
economic conditions, the Secretary himself had set aside
that order and directed a rehearing. This necessarily in-
volved, as the Secretary found, a consideration “of changes
both general and particular” which had “occurred since
the year 1929” and brought up all the questions pertinent
to the new situation to which the additional evidence upon
the rehearing was directed. - The former findings and order
were no longer in effect and it is with the conduct of the
later proceeding that we are concerned. '

The Government adverts to an observa.on in our
former opinion that, while it was good practice—which
we approved—to have the examiner, receiving the evi-
dence in such a case, prepare a report as a basis for excép-
tions and argument, we could not say that that particjilar
type of procedure was essential to the validity of the pre-
ceeding. That is true, for, as we said, what the statute
requires “relates to substance and not form.” Conceiv-
ably, the Secretary, in a case the narrow limits. of which
made such a procedure practicable, might himself hear
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the evidence und the contentions of both parties and make
his findings upon the spot. Again, the evidence being in,
the Secretary might receive the proposed findings of both
parties, each being notified of the proposals of the other,
hear argument thereon and make his own findings. But
what would not be essential to the adequacy of the hear-
ing if the Secretary himself makes the findings is not a
criterion for a case in which the Secretary accepts and
makes as his own the findings which have been prepared
by the active prosecutors for the Government, after an .
ex parte discussion with them and without according any
reasonable opportunity to the respondents in the proceed-
ing to know the claims thus presented and to contest
them. That is more than an- 1rregular1ty in practlce it
- is a vital defect.

The maintenance of proper standards on the part of
administrative agencies in the performance of their quasi-
judicial functions is of the highest importance and in no
way cripples or embarrasses the exercise of their appro-
priate authority. On the contrary, it is in their manifest
interest.. For, as we said at the outset, if these multiply-
ing agencies deemed to be necessary in our complex so-
ciety are to serve the purposes for which they are created
and endowed with vast powers, they must accredit them-
selves by acting in accordance with the cherished judicial
tradition embodying the basic concepts of fair play.

As the hearing was fatally defective, the order of the
Secretary was invalid. In this view, we express no opin-
ion upon the merits. The decree of the District Court is

Reversed,
MR. JusTice Brack dissents.

Mg. Justice Carpozo and MR. JusTiceE REED took no
part in the consideration and decision of this case. |
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A PETITION FOR REHEATING, FILED ON May 20 1938,
‘Was DENIED ON May 31, 1938. ‘

Per CURIAM o .

The Solicitor General moves for a rehearing of this case
upon two grounds: . '

First. The first ground is that the Court has réversed
itself; that the present decision is “directly contrary to
the law of the case” as established by the Court’s decision
on the former appeal, Morgan v. United States, 298 U. S.
468; and that “a procedural omission” previously held
Jt0 be of no signiﬁcance” is now regarded as “fatally
defective.” ’.

These assertions are unwa,rranted Not only are the two
decisions consistent, but the rule announced in our former
opinion was applied and was decisive of the present ap-
peal ‘And the Government is in no position to claim sur-
prise.” The ‘question whether there had been a fair
hearing in the present case, in thelight of the situation
disclosed by the Secretary’s testimony and the other evi-
dence, was fully argued at the bar. Appellants presented,
both orally and in an elaborate brief, with copious ref-
" erences to the record, the contention which we sustained.

The first appeal was brought to this Court because the
“plaintiffs had been denied &n opportunity to prove that
the Secretary of Agriculture had failed: to give them the
.full hearing which the statute required. "Their allegations
to that effect had been sfruck out by the District Court..
8 F. Supp. 766. We held its ruling to be erroneous and
that the question whether the plaintiﬁ's had a proper hear-
ing should be determined, saying:

“But there must be a hearing in a substantlal sense,
And to give the substance of a hearing, which is for the
purpose of making determinations upon evidence, the
officer who makes the determinations must consider and
appraise the evidence which justifies them.”
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The case was then tried by the District Court upon
that issue. From the Secretary’s frank disclosure it ap-
peared that findings of fact necessary to sustain the order
had not been made by him upon his own consideration’
of the evidence but as stated below. Because such action .
fails to satisfy the requirement of a full hearing stated
in our first opinion and quoted above, we reversed the
‘judgment of the District Court which sustamed the’
order.

Testimony- of the Secretary and his assocla.tes dis-
closed what had actually occurred. It appeared that the
oral argument before the Assistant Secretary had been
general and sketchy; that, aside from the oral argument,
which did not reveal the claims of the Government in
any appropriate manper, the Government had submitted
no brief and no statement of its contentions had beenh
furnished; that in this situation, findings had been pre-
pared in the Bureau.of ‘Animal Industry, Department of
Agriculture, whose representatives had conducted the
proceedmgs for the Government; that these findings, 180
in number, were elaborate, dealing with all phases of the
practices and facilities at the Kansas City live-stock
market, the services and methods{éf the plaintiffs, and
the costs and profits which should.be allowed them as
reasonable. These findings, prepared not by the Secre-
tary but by those who had prosecuted the case for the
Government, were adopted by the Secretary with certain
rate alterations. No opportunity was afforded to the
plaintiffs for the examination of the findings thus pre-
pared until they were served with the Secretary’s order
and their request for a rehearing was denied.

The statement made in the petition for rehearing that
the present decision is contrary to the law of the case as
declared in our first opinion is wholly unfounded. Our
decision was not rested upon the absence of an examiner’s
report.  So far from departing from our former opinion,
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or from the statement that the mere matter of the pres-
ence or absence of an examiner’s report was not itself
determinative, we reiterated both"that statement and
.the prinéiple underlying it in our oplmon on the’ present
appeal. We said: '

“Those who are brought into contest with' the Gov-
ernment in a quasl-]udlclal proceeding aimed at the con-
trol of their activities are entitled to be fairly advised of
what the Government proposes and to be heard uporn its
proposals before it issues its final command S

“No such reasonable opportunity was accorded ap-
pellants. .

“The Government adverts to an observation in our
former opinion that, while it was good practlce—whlch
we approved——to have the examiner, receiving the evi-
dence in such a:case, prepare a report as a basis for ex-
ceptions and argument, we could not say that that par-
ticular type of procedure was essentlal to the validity of.
the proceedlng' That is true, for, as we said, what the
statuite requires ‘relates to substance and not form.” Con-
ceivably the Secretary, in a case the narrow limits of
which made such a procedure practicable, might ‘him-
self hear the evidence and the contentions of both par-
‘ties and make his findings upon the spot. Again, the
-evidence being in, the Secretary might receive the pro-
posed findings of both parties, each being notified of the
proposals of the other hear argument thereon and make
his own findings.”

And, then, pointing out the dlstlnctlon and the seriGus
“defect in the procedure in the instant case, we added:

“But what would not be essential to the adequacy of
the hearing if the Secretary himself makes the findings is
not a criterion for a case in which the Secretary accepts
and makes as his own the findings which have been pre-
~ pared by the active prosecutors for the Government, after
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an ez parte discussion with them and without according
any reasonable opportunity to the respondents in the
proceeding to know the claims thus presented and to con-
test them. That is more than an irregularity in prac-
tice; it is a vital defect.” ‘

The distinction was again brought out.in our recent
decision in the case of National Labor Relations Board
v. Mackay Radio & Telegraph Co., post, p. 333, where the
mere absence of an examiner’s report was found not to
be controlling, as the record showed that in that case the
contentions of the parties had been clearly defined and
that there had been in the substantial sense a full and
adequate hearing. ,

The effort to establish a case for rehearing, either be-
cause of an asserted inconsistency in our rulings or because
of lack of opportunity for full argument, is futile. ,

Second. The second ground upon which a rehearing is
sought is that there is impounded in the District Court
a large sum representing charges paid in excess of the
rates fixed by the Secretary. The Solicitor General raises:
questions both of substance and procedure as to the dis-
position of these moneys. These questions are appropri-
ately for the District Court and they are not properly
before us upon the present record. We have ruled that
the order of the Secretary is invalid because the required
hearing was not given. We remand the case to the Dis-
trict Court for further proceedings in conformity with our
opinion. What further proceedings the Secretary may see
fit to take in the light of our decision, or what determina-
tions may be made by the District Court in relation to
any such proceedings, are not matters which we should
attempt to forecast or hypothetically to decide:

The petition for rehearing is denied.

MRg. Justice Brack dissents.
MRg. Justice Carbozo and Mg. JusticE REEp took no
part in the consideration of this petition.



